
Dear Commissioners 
 

I would like to address the draft hillside zoning and analysis to be discussed at the Thursday 
P & Z meeting. The essence of my concerns is that this zoning is not yet ready to be 
implemented to the broader area of impact and is not a good fit for our specific site. The 
analysis by the City is incomplete and there are too many potential unintended consequences 
of the ordinance as currently drafted.  As currently drafted the code could incentivize density in 
locations that are not ideal while precluding building on sites that may be desirable to the goals 
of hillside protections.  A closer examination of the draft Mountainside Village Phase 5 plan 
illustrates this.  
 
Using the analysis of Mountainside Village Phases 5 & 6 as a test case.  

1. The slope map shown on p.5 of the analysis is a very gross slope analysis. A more 
detailed slope analysis (attached) shows that all but a few of the phase 5 draft lots are 
on slopes of less than 20%.  See attached. Of those only 1 lot is below 100’ from the 
valley floor.  We have provided accurate contour information to city regarding our site, 
both recently and as far back as 2004.  

2. The draft zoning, if implemented, would incentivize building in the low, spring meadow 
between the farm loop and the hillside phase or in the upper meadow that is low slope 
recovering agriculture sagebrush.  The lower meadow area is beautiful as is, and it has 
an artesian spring in the middle and is valuable forage area and provides connectivity 
for wildlife to move to the canal corridor.  For those reasons we have designed it as 
open space.  The upper meadow is more visible from the valley floor and also not an 
ideal place for high-density clusters.   

3. The few lots at the low south end of Phase 5 present an opportunity to create 
properties that will allow for house sites that are tucked into the toe of the slope and 
shielded from view by houses and trees to the west.  These partial earth sheltered 
structures would be very low visibility and of very compact footprints.  The geotechnical 
and engineering analysis of soils there indicates there are not slope stability issues if 
good construction practices are followed.  The slope standards of the draft zoning would 
prohibit building in such locations.  

4. There is a variety of wildlife forage value plant associations in the overall hillside area. 
The Mountainside Village Natural Resource Analysis calls out the Non-Mesic Low shrub 
as being of the highest value most valuable winter habitat & forage. See Exhibit 6 for 
mapping of Plant association areas. The Mountainside Village Phase 5 plan keeps 
development entirely off of those areas. There is not a provision in the draft zoning for 
that sort of refined site-specific approach to vegetation protections.  

5. There is a 4 lot preferred option for phase 6, The Farm Loop, that would keep more 
open agricultural lands around the farm. That could potentially be a non-City 
infrastructure area.  The draft zoning pushes that area to be developed at higher 
density.  If there is to be development in that area, it may be most appropriate to tuck 
into the toe of the slope.  Those slopes are over 20% but also not deemed too steep for 
smart development according to the geotechnical studies.   

6. There are no density provisions between the 1 and 5 lots/ acre.  It also seems that there 
could be a more progressive means to incentivize functional open space.  



7. There is no provision for the hillside densities sufficient to allow for City water and 
sewer services.  This may be appropriate for the impact area sites out of the City. If 
applied to Mountainside Village, it would prohibit the water tank options that the City of 
Victor has been working toward. For that reason alone, it is clear that the Mountainside 
Village site should be dealt with singularly and not lumped in with areas that are quite 
different with regard to proximity to existing development, city service, wildlife habitat 
and forage values. 

 
Some important issues were not thoroughly addressed in the draft zoning or code 

amendments. The goal of the hillside protections is important, and we intend to address that 
goal in the MsV Phase 5 plan. That plan includes: 
 

1. A more nuanced approach to design standards that would limit building heights, roof 
slopes, finish materials and colors.  Standards would be varied by location to respond to 
topography and visibility from the valley floor.  

2. Limiting areas of site disturbance during construction of both roads and structures.  
Construction practices on sensitive hillside slopes would have to be quite different from 
those on the open valley floor.  

3. Limits to lighting and windows visible from the valley floor.    
4. We are intending habitat enhancement around the existing irrigation canal and in the 

spring meadow. The draft code section 13.1.12. F regarding replacement of habitat is 
vague and could lead to confusion in attempted implementation.  Are there examples of 
such ordinances for similar areas and examples of implementation that we could look 
at?  

5. There will be a Wildlife Habitat Management plan that will regulate uses, landscaping, 
pets, and fencing. There will be education initiatives supporting this plan and seasonal 
access closures to the most sensitive areas.  The City has a 2021 updated draft of this 28 
page document.  

 
The City may want to consider some of those approaches in it’s code work.  
In sum, the areas of impact that most benefit from the new zoning are not yet ready to be 

rezoned. The draft zoning would benefit from further refinement.  The Mountainside Village 
site should be dealt with singularly and not lumped in with areas that are quite different with 
regard to proximity to existing development, services, and natural and scenic resources.  When 
the hillsides protection initiative was proposed to us by the City last August, we embraced the 
opportunity to work together to create standards that are mutually beneficial. We have the 
resources and background from study of our particular site for over 25 years.  We are still open 
to those collaborative efforts. We would like to work with the City on review of Phase 5 of MsV 
and hope to demonstrate an approach to design and building on the hillside that is refined and 
nuanced in a manner that achieves both excellent community design and preservation of 
natural resources. 

 
Sincerely 
 
Lawrence Thal  



 

 

 

September 15, 2021 

Planning and Zoning Commission  
c/o Kim Kolner (kimberlyk@victorcityidaho.com) 
10 S Main Street, Unit 101 
P.O. Box 122 
Victor, ID 83455 
 
RE:  Draft Hillside Zone Ordinance 
 
Dear Commissioners:  
 
 Givens Pursley LLP represents Mountainside, Inc. (“Mountainside”) in connection with 
local land use and entitlement issues at the Mountainside Village Project in the City of Victor. We 
submit this letter in response to questions raised by the Commission at your July 27th meeting 
where you discussed the City’s draft Hillside Zoning Ordinance (the “Ordinance”).  

I. Mountainside Village Master Plan 

 The Commission asked what the effect of the Ordinance would be on the Mountainside 
Village Master Plan (the “Master Plan”) if the Ordinance applied. The Master Plan is shown below 
in Figure 1. The Master Plan was agreed to by the developer and the City in 2005 and is part of 
the Development Agreement for Mountainside Village, which is recorded against the property. 
The Developer has prepared and filed subdivision applications for Phases 5 and 6 in compliance 
with the Master Plan for the remaining 66 acres of Mountainside Village (east of Kimball Canal). 

Figure 1 - Master Plan 
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 In short, if the Ordinance applied to the remainder of the Mountainside Village Project 
– Phases 5 and 6 east of the Kimball Canal – the total number of homes allowed would be roughly 
cut in half.1 Application of the Ordinance to this property, which has been in the City for 16 years, 
would reduce the density to 1 lot per 5 acres, significantly less dense than the Teton County 
subdivision to the east, Edgewood Estates.   
 
 The portions of the Ordinance that would have the greatest impact on Mountainside, 
Inc.’s property are: (1) the prohibition of building envelopes with slopes greater than 20%; and 
(2) disallowing 1 lot per acre density unless: (a) all building envelopes are less than 100 feet above 
valley floor (“FAVF”) and (b) avoid wildlife impact.  
 

• Slope: We estimate that approximately 30 acres of the remaining 66 acres have slopes 
that exceed 20%. This includes much of the area very near to the valley floor. By putting 
such a strong emphasis on an arbitrary slope maximum, the Ordinance ignores site 
specific natural and community resources. For example, in the case of Mountainside 
Village, moving all lots below 100 FAVF and off of 20% slopes would force more 
development of the agricultural land on the property and the land around the Kimball 
Canal corridor.  

• Density: Because Phases 5 and 6 propose building envelops over 100 FAVF, under the 
Ordinance, the highest density option would be 1 lot per 5 acres with 50% open space, 
and the remaining 66 acres would only support 13 homes, roughly half of the Master Plan 
and the Phase 5 and 6 subdivision applications. 

 The above illustrate how the Ordinance would affect Phases 5 and 6 of the Mountainside 
Village Project if it applied. Below are some general comments on the Ordinance.  

II. Draft Hillside Zoning Ordinance Comments: 

 At the last meeting a commissioner described the Ordinance as a “sledgehammer” – we 
agree this is an overly complex and expansive attempt to solve design concerns on a specific 
parcel of land. What started out as a mutual effort for a design overlay to apply to city-annexed 
property has become a new zoning designation and an area of impact expansion effort.  

 
1 Even if adopted, and even if the City were to apply the Hillside zoning designation to the property, the Ordinance 
would not govern development of the property because: (1) the Master Plan and Development Agreement govern 
development of the property; and (2) applications to develop the remainder of the property in conformance with 
the Master Plan have already been filed and the zoning designation and city code in place at the time of the 
application govern. See e.g. Payette River Prop. Owners Ass’n v. Bd. of Comm’rs of Valley Cty., 132 Idaho 551, 555, 
976 P.2d 477, 481 (1999) (“Idaho law is well established that an applicant’s rights are determined by the ordinance 
in existence at the time of filing an application...”). 
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 If adopted, we believe the Ordinance will not achieve the City’s goals and may have 
unintended consequences. Some of our concerns our outlined below.  

1. Slope. As drafted, the Ordinance prohibits platting a building envelope if any portion of 
the envelope has a slope greater than 20%. No basis or justification for this threshold is 
provided. Development on slopes exceeding 20% is commonly allowed, particularly 
where a site-specific geotechnical analysis demonstrates it is safe to do so. For example 
in the City of Boise, where foothill open space and view sheds are of paramount 
importance, slopes exceeding 25% can be allowed if the project engineer can establish 
through technical reports the slope can be overcome. Other jurisdictions in the region 
with municipal foothill interfaces, such as Ketchum and Jackson Hole, set their slope 
threshold at 25%. We would recommend the City adopt a site-specific approach.  

Setting an arbitrary 20% slope standard does not further the City’s goals for the 
Ordinance. Phases 5 and 6 of Mountainside illustrates this. The steeper slopes on the 
property are near the valley floor and not visible from a distance. Also, a 2020 
Geotechnical analysis prepared by Atlas on the property concluded there are no slope 
stability deficiencies on the site and with proper design and engineering, erosion and 
development concerns can be addressed. At Mountainside, and likely throughout the 
area potentially subject to the Ordnance, prohibiting development on 20% slopes will 
render developable areas without negative visual impacts undevelopable.    

2. Height Above Valley Floor (HAVF). Under the Ordinance, if any lot in a subdivision 
exceeds 100’ HAVF, the high density option in the HS Zone cannot be employed. This is 
arbitrary and does not achieve the City’s goals. The HAVF appears to be an effort to 
minimize the visual impacts of development but using the 100-foot threshold to prevent 
density does not protect the view shed.  

Phase 5 of Mountainside Village illustrates this. Phase 5 has land well over 100’ HAVF that 
is relatively flat and located off a ridgeline. With proper residential building design and lot 
orientation, this area can be developed without any negative consequences to the view 
shed. In fact, this is the type of area where hillside development should be encouraged 
through clustering. We agree that development on ridge tops visible as skyline features 
from below should be prohibited. The Ordinance does that without creating an arbitrary 
100 HAVF where density is reduced.  

3. Habitat Protection. 

The Ordinance’s habitat protection elements need further refinement. First, “avoiding” 
wildlife impacts is material to securing urban density levels in the HS Zone, but no metric 
or definition is provided for what it means to “avoid”. Second, no information has been 
provided to the City to indicate the percentage of the area in question contains indicator 
species.  Without a study to determine where indicator species are found in the potential 
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HS zone, this should not be used by the City as a density restriction. Third, it seems 
counter intuitive that the presence of indicator species/habitat would reduce the 
percentage of permanent open space, but that is what the Ordinance does. Again, the 
Ordinance seems to run contrary to stated goals of the City.  

 We thank you for your time and look forward to continuing this dialogue in a productive 
fashion for the benefit of Victor and its residents.   

      Sincerely,  

      Jeff Bower 

 
CC:  
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